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

 

Voluntary legal agreement 
between landowner and 
qualified organization



 

Permanently restrict use of 
land



 

Preserve land and water 
rights 



 

Protect Conservation Values





 

Used against state 
taxes dollar for 
dollar



 

Similar to a ‘gift 
certificate’



 

More valuable than 
deductions

What are Tax Credits?What are Tax Credits?





 

Run with the land


 

Donated development rights have monetary value


 

Landowner Rights:


 
Remains owner of property


 
Manages property 


 
Retains all rights not conveyed in easement


 
Public access not generally required


 
Land may be sold, leased or mortgaged 



 

Grantee’s Rights and Obligations:


 
Monitoring obligations


 
Enforces restrictions of easement over time


 
Has all rights granted in the easement





 

Appraisal Requirements, cont’d
•

 
Comparable Sales must be used to determine value 


 
Look at properties similar to easement


 
Use ‘Before and After Valuation’

Example:
$1,000,000  ‘Before’
-

 
$600,000  ‘After’

= $400,000 ‘Conservation Easement Value’
(if full donation, this is also the ‘Donation Value’)





 

General Rule is the Before and After Approach



 

Conservation Easement value is the difference 
between 



 

value of property before easement and 



 

value of property after easement





 
Example:  100-acre parcel worth $200,000 
in unrestricted state



 
After easement, parcel is worth $80,000.



 
Easement is valued at $120,000





 

Bargain Sales
•

 
When a portion of the conservation easement value is 
purchased or grant-funded

•
 

Affect donation value

EXAMPLE

$400,000 Conservation easement value
-

 
$100,000

 
Purchase price for conservation easement

= $300,000 Donation value





 

Tax credits are calculated based on donation 
value 



 

FORMULA = 50% of donation value, up to a total 
credit of $375,000



 

EXAMPLE
$400,000 donation value  
50% x $400,000 = $200,000 tax credit
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

 
Rule for Contiguous Family Land:



 
If CE covers portion of contiguous property 
owned by donor and donor's family, 



 
value of CE is equal to value of entire 
contiguous parcel

 
before CE minus value of 

entire contiguous parcel
 

after CE 

Presenter
Presentation Notes
	I want to mention, as a lead-in to my Frequently Committed Sins summary, two important areas of fine print in the Valuation Regs at 1.170A-14(h)(3)(i).

	The first rule has to do with how to appraise an easement encumbering less than all of a donor’s contiguous property, including all contiguous property owned by family members.

	“Family” here is meant in a traditional sense: brothers and sisters, spouse, ancestors, lineal descendants.

	Example of bad brother & good brother
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

 
Enhancement Rule for “Other Property”



 
Regs require an offset to CE value if "any 
other property owned by the donor or a 
related person" increases in value as a 
result of the easement, whether or not such 
property is contiguous

Presenter
Presentation Notes
	The second rule, often called the Enhancement Rule, is similar to the contiguity rule discussed above, but applies only to noncontiguous land owned by the donor or related persons.

	The amount of the increase, if any, in the value of the Other Property caused by the easement restrictions on the “subject” parcel must be used to reduce the amount of the donation that otherwise would have been claimed.

	As used here, “Related Person” relates to entities such as corporations or partnerships owned over 50% by CE donor; some trust relationships, etc.

	Appraisers do well here to seek legal advice before deciding what needs to be appraised!
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

 
Legal Descriptions of 



 
the entire property, 



 
the area subject to the easement, and



 
any property owned by the landowners, 
their family, or 



 
"related persons."  

Presenter
Presentation Notes
Legal Descriptions of 

the entire property, 

the area subject to the easement, and

any property owned by the landowners, their family, or 

"related persons."
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

 

Copies of closing documents (if recent enough 
to be meaningful),



 

copies of deeds and deeds of trust,


 

Recent title insurance policy or title insurance 
commitments, including copies of material 
exceptions to title,



 

Maps, surveys and sketches that identify the 
subject property, any specific building 
envelopes or restricted zones, and any other 
property owned by the landowners, their 
family, or "related persons,"



 

Draft or final version of the proposed 
conservation easement. 

Presenter
Presentation Notes
Copies of closing documents (if recent enough to be meaningful),

copies of deeds and deeds of trust,

Recent title insurance policy or title insurance commitments, including copies of material exceptions to title,

Maps, surveys and sketches that identify the subject property, any specific building envelopes or restricted zones, and any other property owned by the landowners, their family, or "related persons,"

Draft or final version of the proposed conservation easement. 
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

 
Depending on the complexity of a 
property or assignment, additional 
consultant reports may be appropriate



 
land planner, 



 
engineer with expertise in land 
development, 



 
water engineer.

Presenter
Presentation Notes
Depending on the complexity of a property or assignment, additional consultant reports may be appropriate

land planner, 

engineer with expertise in land development, 

water engineer.
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

 
Things to watch for



 
Wrong definition of Market Value



 
Failure to state that appraisal is for income 
tax purposes



 
Appraisal has date of value older than 60 
days before effective date of CE

Presenter
Presentation Notes
	In 2003 and again in 2005, my office had the opportunity to take a close look at over 100 conservation easement appraisals. Most were adequate as to substance and credibility, but there were many consistent problems, even among the good ones.

	These three are issues are technical in nature. However, if the appraisal gets these simple points wrong, it should be a clue to the reader that (possibly) the appraiser doesn’t understand the intersection of USPAP and the Treasury Regulations, and may not yet be competent to appraise this kind of property.
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

 
Appraising the wrong property



 
Over-reliance on Subdivision 
Development Analysis or Discounted 
Cash Flow (DCF)



 
Ignoring or omitting impacts of zoning, 
covenants, or other existing restrictions 
that impact before-CE highest & best use 



 
quid pro quo (mutual backscratching)

Presenter
Presentation Notes
	These points of course are much more serious and may result in an appraisal that simply is not acceptable.

1.	Appraising the wrong property, usually a result of not valuing all the donor’s (and their immediate family’s) contiguous property before and after imposition of the easement. This can include appraisals of second- or third-phase easements where the impact of the earlier easements was improperly accounted for.

2.	Relying entirely on the Subdivision Development Analysis technique, frequently supported by:

inadequate land use plan without engineering input and lacking substantiated development costs,

poorly supported forecasts of lot sale prices,

poorly supported lot absorption forecasts,

poorly supported discount rates,

inadequate profit allocation

Ignoring extant restrictions, giving the appearance of advocacy in favor of an unsupported and excessive value opinion. If Highest and Best Use (HABU) is not properly supported, then it is very difficult to get the right answer (a matter of luck).

Quid Pro Quo
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